INSTITUTIONAL ARRANGEMENTS FOR THE LEGAL REGIME GOVERNING AREAS BEYOND NATIONAL JURISDICTION-COMMENTARY ON TULLIO SCOVAZZI
Louise A. de La Fayette * As usual, I agree with my good friend Professor Scovazzi on almost everything. He provides an excellent summary of the discussions at the United Nations Marine Biodiversity Working Group on the regime for genetic resources beyond national jurisdiction. 1 Professor Scovazzi refers to the decision to include only mineral resources in Part XI of the LOS Convention 2 and to the differences in the final text from Ambassador Pardo's original idea of including living resources in the regime of the Area. While it is true that only mineral resources were included, it is at least possible, if not probable, that if delegates had known about the economic potential of genetic resources on the seabed at the time that the LOS Convention was being negotiated, they would have included them in the regime of Part XI.
The fact that they did not do so in the s does not prevent us now from creating a new regime based upon the principles in the LOS Convention. Here I disagree with Professor Scovazzi. He underestimates the dynamism of the LOS Convention. He considers only partially true the statement that the LOS Convention "sets out the legal framework within which all activities in the oceans and seas must be carried out". He says that the law of the sea is subject to a process of natural evolution and progressive development. True, but this evolution and development is called for in the LOS Convention itself. It does not take place entirely outside the the LOS Convention regime. * Visiting Professor, Maritime Institute, University of Greenwich, London. 1 See: 'Report of the Ad Hoc Open-ended Informal Working Group to study issues relating to the conservation and sustainable use of marine biological diversity beyond areas of national jurisdiction' () UN Doc. A//; Letter from the Co-chairpersons of the Ad Hoc Open-ended Informal Working Group to study issues relating to the conservation and sustainable use of marine biological diversity beyond areas of national jurisdiction addressed to the President of the General Assembly ( May ) UN Doc. A// (both available at www.un.org/depts/los ). When I was at the UN, I worked for several years on marine biodiversity and genetic resources, supervising and contributing to the UN reports on the issue. I attended both meetings of the Working Group, first as a member of the secretariat and second, as the representative of the Advisory Committee on Protection of the Sea.
2 Adopted on  December ;  UNTS .
Throughout the Convention text, many provisions call for elaboration in separate agreements. This is the case with respect to navigation, fisheries, and especially the protection of the environment addressed in Part XII, which requires States to adopt agreements addressing various sources of marine degradation and to keep them up to date. Furthermore, agreements on new issues are authorised in Article , provided that they adhere to the general principles in the LOS Convention. These general principles can be applied to a broad range of new issues as they arise, including marine biodiversity and genetic resources. Article  also foresees the possibility of new agreements, while preserving the basic principle of the common heritage of mankind.
Any State that claims the LOS Convention is the end of legal regulation is misreading the text or not reading it at all, for the LOS Convention was designed to evolve in accordance with changing circumstances. This includes those States which insist that genetic resources fall within the regime of freedom of the high seas. They are misreading the Convention in several respects. The freedom of the high seas means that all States may engage in activities on the high seas. It does not mean that such activities are unregulated and that States and individuals may do as they please. All traditional activities are regulated and any new activities should be regulated as well, in order to preserve the rights and interests of all States.
In any event, Professor Scovazzi's analysis in the rest of his paper shows that the LOS Convention is indeed applicable to new issues. However, it is applicable precisely at the level of general principles. Because it was negotiated in the s the LOS Convention does not deal adequately, or in some cases not at all, with issues that were then of little interest and have subsequently assumed importance, and with some principles and concepts that did not exist at the time, such as the precautionary principle and the ecosystem approach. Yet, a basis for all issues arising after the LOS Convention is present in the Convention if one does not read it too literally, if one takes a 'dynamic' approach to interpretation, and above all, if one bears in mind the objectives of the LOS Convention declared in the preamble and reiterated throughout the Convention.
Referring to genetic resources, in his first conclusion, Professor Scovazzi points out that the LOS Convention cannot provide any specific regime for the exploitation of the genetic resources of the Area. This is true: genetic resources are not mentioned in the text of the LOS Convention and there is no applicable regime. Part XI only applies to minerals. Yet, bearing in mind the objectives of the Convention as a whole, the purpose of the 'common heritage of mankind' principle, the fact that the Area itself is the common heritage of mankind, the nature of genetic resources, and the fact that only wealthy, advanced countries have the resources to exploit them, the analogy with mineral resources is
